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Personal Data (Privacy) 
(Amendment) Ordinance 2012
New requirements on the use of 
personal data in Direct Marketing

Briefing

5 June 2013

The Personal Data (Privacy) (Amendment) Ordinance 2012
tightened up the regulatory framework on the protection of
personal data. Most of the provisions became effective on 1
October 2012 except the following :

Effective date of the amended provisions on direct
marketing : 1 April 2013

Effective date of the amended provisions on the provision of
legal assistance to data subjects : 1 April 2013
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Effective Date of Amended Provisions

Annex III



Part VIA of the Ordinance : S.35A to S.35M (to replace the original
S.34)

New Guidance on Direct Marketing issued by PCPD took effect on
the same date as the relevant provisions (1 April 2013)

The Guidance aims to assist data users to understand their
obligations and promote good practice

A leaflet titled Exercising Your Right of Consent to and Opt‐out
from Direct Marketing Activities was also issued by PCPD to assist
data subjects to understand their rights
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New requirements for Direct Marketing 

What is “Direct Marketing”

“direct marketing” (S.35A(1)) is defined to mean:

a. the offering, or advertising of the availability, of goods, facilities or services; or

b. the solicitation of donations or contributions for charitable, cultural, philanthropic,
recreational, political or other purposes,

through direct marketing means.

“Direct marketing means” is further defined to mean:

a. sending information or goods, addressed to specific persons by name, by mail, fax,
electronic mail or other means of communication; or

b. making telephone calls to specific persons.

(The definition of “direct marketing” remains unchanged)

Examples: telecommunications service provider approached its customer by telephone to
offer new product; charitable organisation sent a letter addressed to specific persons by
name for donations (Other examples given in the Guidance refers)
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Circumstances under which the new 
requirements do not apply

Section 35B and 35I :

Part VIA does not apply (for a data user’s use of personal data or provision
of personal data to a third party but not for gain) in relation to the
offering, or advertising of the availability of : ‐

(a) social services run, subvented or subsidized by the Social Welfare
Department;

(b) health care services provided by the Hospital Authority or
Department of Health; or

(c) any other social or health care services which, if not provided, would
be likely to cause serious harm to the physical or mental health of –
(i) the individual to whom the services are intended to be provided; or
(ii) any other individual.
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New requirements for Direct Marketing (Cont.) 
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Regarding the use of personal data under two situations :

1) direct marketing for own purpose (S.35B to S.35H)

2) provision of personal data to another person for use in direct
marketing (S.35I to S.35M)

In respect of the above two situations, there are similar but not identical
new regulatory provisions. Data users must inform the data subject and to
obtain his consent to the use or provision of his personal data for direct
marketing.



New requirements for Direct Marketing (Cont.) 
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Notwithstanding the source of the personal data, the following
specified actions must be taken before using the personal data for
direct marketing (S.35C)：‐

1) To inform the data subjects that it intends to so use the personal
data and that the data may not be so used unless it receives the
data subject’s consent

2) To inform the data subjects either orally (easily understandable) or
in writing (easily readable and understandable) :

The kinds of personal data to be used;
The classes of marketing subjects in relation to which the data
is to be used；
The response channel through which the data subject may
communicate his consent to the intended use.

New requirements for Direct Marketing (Cont.)
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• Types of personal data : e.g. address, telephone number; only
necessary but not excessive personal data is to be collected; especially
highly sensitive personal data such as financial status, health record,
identity card number

• marketing subject : is defined to mean (a) any goods, facility or service
offered, or the availability of which is advertised; or (b) any purpose for
which donations or contributions are solicited.

Data users are required to inform the data subjects of the classes of
marketing subjects in relation to which the data users are going to carry
out direct marketing. In specifying the classes of marketing subjects, the
description should be specific, making reference to the distinctive features
of the goods, facilities or services so that it is practicable for the customers
to ascertain the goods, facilities or services to be marketed with a
reasonable degree of certainty.



New requirements for Direct Marketing (Cont.) 
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The Guidance gives examples of acceptable and unacceptable descriptions of
the classes of marketing subjects:

 Promotional offers in relation to telecommunications network
services operated by ABC Company

 Beauty Products offered by ABC Company

 “All goods and services offered by ABC Group Company” (a holding
company of subsidiary companies with a diversified business
portfolio) would be too vague without naming the classes of goods,
facilities or services

 “Goods and services provided by ABC Company, related parties,
agents, contractors and suppliers” would be too broad

 “Retail services and products provided by ABC Company” would be
too broad for customers to comprehend the classes of goods,
facilities or services

New requirements for Direct Marketing (Cont.) 
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“Response channel” is the means of communication provided by a data
user for a data subject to indicate his/her consent to the intended use or
provision for use of his/her personal data .

A response channel can be:

• A telephone hotline

• A facsimile number

• A designated email account

• An online facility to allow data subject to subscribe or unsubscribe

• A specific address to collect written response from the data subject

• A designated person to handle request from the data subject through
the above or other means



New requirements for Direct Marketing (Cont.) 
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• It is stipulated under the Ordinance that a data user must not use
or provide personal data to another person for use in direct
marketing unless it has obtained the data subject’s consent.

• “Consent” is defined broadly to cover “an indication of no
objection to the use or provision” (S.35A(1)).

• To qualify as an indication of no objection, the data subject
concerned must have explicitly indicated that he/she did not
object to the use and/or provision of his/her personal data to
another for use in direct marketing. Hence, “consent” cannot be
inferred from the data subject’s non‐response. In other words,
silence does not constitute consent.

New requirements for Direct Marketing (Cont.) 
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Where an oral consent is obtained from a data
subject, a written confirmation must be sent to the
data subject not later than 14 days (S.35E):

(i) The date of receipt of the consent；

(ii) The permitted kind of personal data；and

(iii) The permitted class of marketing subjects.

The Guidance points out that the written confirmation
has to be sent to the last known correspondence
address of the data subject



New requirements for Direct Marketing (Cont.)
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The following situations are exempted from taking specified actions (S.35D)

A. Before 1 April 2013:
1) The data user had explicitly informed the data subject, in a manner which is easily

understandable and easily readable (if informed in writing), of the intended use of the data
subject’s personal data in direct marketing in relation to the class of marketing subjects；

2) The data user had so used any of the data;
3) The data subject had not required the data user to cease to so use any of the data; and
4) The data user had not in relation to such use contravened any provision of the Ordinance

as in force at the time of the use
(Only limited to the same classes of marketing subjects. It is not applicable to the situation
involving provision of personal data to the third party)

B. If the personal data is provided by another person, the third person has by notice in writing
inform the data user:

1) Specified actions has been taken in accordance with the Ordinance and consent has been
obtained from the data subject;

2) The products or services that the data user intends to market fall within the class of
marketing subjects consented to by the data subject

(the burden of proof lies with the data user to establish that the specified actions need not be
taken due to the above situations)

New requirements for Direct Marketing (Cont.) 
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Before providing personal data to a third person for use in direct
marketing, inform the data subject in writing that his/her personal data is
intended to be provided for direct marketing with his/her consent (oral
consent is not acceptable), and provide the data subject with the following
information:
1) where the data is to be provided for gain, that the data is to be so

provided
2) the kinds of personal data to be provided
3) the classes of persons to which the data is to be provided
4) the classes of marketing subjects in relation to which the data is to be

used
(The above requirements do not apply if a data user outsources the
direct marketing to its agent. However, the data user is still required
to comply with the above requirements if the personal data is to be
provided to its partners/subsidiary companies for use in direct
marketing)



New requirements for Direct Marketing (Cont.) 
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How to inform?

It is stipulated under the Ordinance that the information should be presented in a
manner that is easily understandable and easily readable
• a reasonable man’s test : easily readable: font size; space; paragraph; conspicuous

instruction; the location of the information; help desk/enquiry service
• Easily understandable : avoid complicated, convoluted and professional phrases

Vague and loose terms (e.g. “all goods and/or services marketed by us, our agent, our
subsidiaries, or our partners”, “carefully selected offers, promotions and benefits from us,
our subsidiaries, affiliates and/or our partners”, “such type of services and products as the
company may from time to time think fit”) will fall short of meeting the requirement.

New requirements for Direct Marketing (Cont.)
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The provision of personal data is for gain：

In return for money or other property, irrespective of
whether the return is contingent on any condition or
the data transferor retains any control over the use
of the data (S.35A(2))



New requirements for Direct Marketing (Cont.) 
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“Permitted class of persons” means the class of persons in relation to
whom a data subject has provided his/her consent to the data user to
provide his/her personal data for use in direct marketing.

Examples:

If a data subject has given consent to AAA Company to provide his/her
personal data to: (a) financial services companies and (b)
telecommunications network service providers for use in direct marketing,
then the permitted class of persons of the data subject’s personal data for
use in direct marketing would be any company whose nature of business is
financial services or telecommunications network services.

New requirements for Direct Marketing (Cont.)

Example of notification to data subjects and obtaining their consent as provided in the
Guidance:

1 We intend to use your personal data for direct marketing;

2 Wemay not so use your personal data unless we have received your consent;

3 We shall use the following personal data for marketing our services mentioned in
paragraph 4:‐

your name

your residential address

your mobile phone number

your residential phone number

your email address

Please tick the box provided to indicate your consent* for each item.

4 Your personal data will be used for marketing our services as follows:‐

mobile phone

Internet network

Please tick the box provided to indicate your consent* for each item.

Signature of the customer: _____________________

Name: xxx

Date: date/month/year

(*An alternative to this “opt‐in” approach to indicate consent is to request the customer
to tick the box to indicate his objection.)
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General or selective consent

A data subject’s consent for the use or provision of his/her personal
data for use in direct marketing may be given either generally or
selectively (S.35(1)(a))

Selective consent: data subject may choose to restrict his/her
consent to (a) only certain kinds of personal data; (b) only certain
classes of marketing subjects; and (c) only certain classes of persons

General consent: given by the data subjects to cover all specified
kinds of personal data, classes of marketing subjects and classes of
persons to which the data is to be provided

New requirements for Direct Marketing (Cont.)
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Failing to take the above specified actions is
an offence punishable by a fine up to
HK$500,000 and imprisonment up to 3 years；
if the data is to be provided for gain, the
maximum penalty of a fine of HK$1,000,000
and 5 years’ imprisonment

New requirements for Direct Marketing (Cont.)



21

The Guidance reminds:

• Avoid “bundled‐consent”

• Good practice ： self‐contained document; avoid
making cross‐reference; provide a check‐box etc.

• The points to note when transferring data in cross‐
marketing activities

New requirements for Direct Marketing (Cont.)
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A data subject may at any time require a data user to cease to use his/her personal

data in direct marketing (S.35G)

A data subject may at any time require a data user to cease to provide his/her personal

data to any other person for use in direct marketing；and to notify any person to

whom the data has been so provided to cease to use his/her personal data (S.35L)

A data user is required to notify such other person in writing to cease to use a data

subject’s personal data (S.35L)

Must not impose any charge on the data subject who makes such request (S.35G and

S.35L)

Contravention:

‐a fine up to HK$500,000 and imprisonment for up to 3 years;

‐if the data is to be provided for gain, the maximum penalty of a fine of HK$1,000,000

and 5 years’ imprisonment

New requirements for Direct Marketing (Cont.)



To adopt appropriate action by the data 
user to meet the new requirements

Other contents of the Guidance

Use of Personal Data in Direct Marketing :

Personal data not to be excessively collected; contact information generally suffices

Collection of personal data by means that are fair and lawful

Transparency in direct marketing activities

The procedure to confirm consent obtained orally

To establish procedures to update the “opt‐out” list

If provision of personal data to a third person for use in direct marketing is involved in business
activities :

To prescribe a mechanism to obtain data subject’s written consent

To ensure the personal data to be provided falls within the permitted kind of personal data, 
the person to whom the data is provided falls within the permitted class of persons, and the 
marketing subject falls within the permitted class of marketing subjects

To ensure accuracy of the “opt‐out” list

To manage effectively the proper use of the personal data held for direct marketing

When a data processor is engaged to process the personal data, it is required to adopt contractual
or other means to ensure the personal data would not be excessively retained and its security
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Caveat

This briefing only gives an introduction of the new
requirements in respect of the use of personal data
in direct marketing. Please refer to the Ordinance for
details of the relevant provisions.

Thank you
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